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claims it is supported by the great weight of authority. 7 And in 
following it out he argues that if the rule applies to deeds which 
have actually conveyed title, then a fortiori it may be applied to 
mere executory contracts. But the cases to which he refers seem to 
be those of executed agreements. Moreover there are both de- 
cisions 8 and statements by writers, 9 that no court has ever re- 
formed an executory contract on parol evidence and specifically 
enforced it with the variations. 

It is interesting to note the dictum of Lord Hardwicke to the 
effect that the plaintiff in a bill for specific performance might have 
been allowed the benefit of disclosing a mistake to the court, "be- 
cause it was an executory agreement only." 10 

T. S. P. 



Trade-names — Unfair Competition — In Briggs Co. v. 
National Wafer Co., 1 the court applies the rule that the user of a 
trade-name which has acquired a secondary meaning, is entitled to 
injunctive protection against the piracy of that name by compe- 
titors ; but the protection granted will be only co-extensive with the 
area in which that secondary meaning has been recognized by the 
ultimate purchasers of the class of goods in question. This is the 
logical result of the present development of the law of unfair com- 
petition. There can be no unfair trade unless there be compe- 
tition. 2 The gist of the action is passing off the goods of one manu- 
facturer or dealer as the goods of another, i. e., of trading upon 
the reputation of a competitor. 3 

Although it is agreed that a trade-mark is a species of prop- 
erty, 4 it is by no means settled whether a trade-name is likewise 
to be regarded as property. 5 A trade-name which is geographical, 

' Pom. Eq. Juris., §866. 

* Macomber v. Peckham, 16 R. I. 485 (1889). Safe Deposit Co. v. Diamond 
C. & C. Co., 83 Atl. Rep. 54 (Pa. 1912). 

•Adams Eq. (5th Am. ed.) 171. 

"Joynes v. Statham, 3 Atk. 388 (Eng. 1746). 

1 102 N. E. Rep. 87 (Mass. 1913). As to contemporaneous use of trade- 
marks in different localities, see 58 Univ. of Pa. Law Rev. 115 (1009). 

2 Sartor v. Schaden, 125 Iowa, 696 (1904); Eastern Outfitting Co. v. 
Manheim, 59 Wash. 428 (1910). 

"Ford v. Foster, L. R. 7 Ch. 611, 623 (1872) ; Singer Mfgers. v. Wilson, 
3 A. C. 376 (1877) ; Glove Co. v. Rubber Co., 128 U. S. 598 (1888) ; N. E. 
Awl & N. Co. v. Needle Co., 168 Mass. 154, 15s (1897) ; Regis v. Jaynes, 185 
Mass. 458, 462 (1904) ; Fox Co. v. Glynn, 191 Mass. 344, 349 (1906) ; Reading 
Stove Works v. Howes, 201 Mass. 437 (1909). 

*S7 U. of Pa. Law Rev. 251 (1909). 

"Lord Herschell in Reddaway v. Banham (1896), A. C. 199, 209, and 
Holmes, J., in Chadwick v. Cowell, 151 Mass. 190, 194 (1890), refuse to 
recognize any right of property in a trade-name; contra, Lord Westbury in 
Wotherspoon v. Currie, L. R. 5 H. L. 508 (1872) ; Munger, J., in Wolf Bros, 
v. Hamilton-Brown Shoe Co., 165 Fed. 413 (1908) ; Day, J., in Am. Wash- 
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generic, or descriptive cannot constitute a valid trade-mark." But if 
a trade-name has been used so long by one to indicate and to dis- 
tinguish his particular goods or business, and has come to signify 
in the minds of the ultimate purchasers or parties the goods or 
business of him, it is said to have acquired a secondary meaning. 7 
No fixed, definite period of time is required ; it is purely a question 
of fact in each instance. Do prospective purchasers when asking 
for "Boston Wafers," as in the principal case, desire wafers of the 
plaintiff's manufacture? Or do they merely desire any wafers, 
actually or supposedly, made in Boston? If the former be true, 
the trade-name "Boston Wafers" has acquired a secondary mean- 
ing among these purchasers ; if the latter be true, it has not acquired 
a secondary meaning, but is used in its simple, primary sense. 

A tradesman whose trade-name has established a secondary 
meaning is protected by equity in the sole use of that name. 8 The 
fundamental test in each instance is whether the purchasing public 
is liable to be misled into buying the defendant's goods, thinking 
that it is getting the plaintiff's. 9 The "ordinary purchaser" or "ulti- 

board Co. v. Saginaw Mfg. Co., 103 Fed. 281 (1900), and Braley, J., in Regis 
v. Jaynes, 185 Mass. 458 (1904). It is submitted that Lord Herschell and 
Holmes, J., are correct; those contra seem to have confused trade-names 
with trade-marks. Cf. Friedman v. Hollander Co., 238 Pa. 397 (1913), as to 
confusion between trade-names and trade-marks. 

"Canal Co. v. Clark, 13 Wall. 311 (U. S. 1872); Shaver v. Heller, 108 
Fed. 821 (1901) ; Cohen v. Nagle, 190 Mass. 4 (1906) ; 57 U. of Pa. Law Rev. 
272 (1909). 

7 Lee v. Haley, L. R. 5 Ch. 155 (1869) ; Wotherspoon v. Currie, L. R. 5 
H. L. 508 (1872) ; Montgomery v. Thompson (1891), A. C. 217; Reddaway v. 
Banham, supra; Birmingham Vinegar Co. v. Powell, L. R. (1897) A. C. 710; 
Elgin Watch Co. v. 111. Watch Case Co., 179 U. S. 665 (1900) ; French Republic 
v. Saratoga Vichy Co., 191 U. S. 427 (1903) ; Herring Safe Co. v. Hall's Safe 
Co., 208 U. S. 554 (1907) ; Bissell Plow Works v. Bissell Plow Co., 121 Fed. 
357 (1002) ; Ball v. Best, 135 Fed. 434 (1905) ; Wolf Bros. v. Hamilton-Brown 
Shoe Co., supra; Merriam v. Saalfield, 198 Fed. 369 (1912) ; Lynn Shoe Co. v. 
Auburn Lynn Shoe Co., 100 Me. 461 (1905) ; Viano v. Baccigalupo, 183 Mass. 
160 (1902) ; Cohen v. Nagle, supra; Suburban Press v. Suburban Pub. Co., 
227 Pa. 148 (1910). 

8 If a surname has been used as the trade-name of a business or of an 
article of merchandise, and has, as such, acquired a secondary meaning, a 
person of that name will be restrained from using it in his own business, sub- 
sequently established, if any fraudulent intent or mala fides on his part can be 
shown. Fine Cotton Spinners v. Harwood Co. (1907), Ch. 184; International 
Silver Co. v. Rogers, 72 N. J. Eq. 933 (1907) ; 53 U. of Pa. Law Rev. 585 
(1905) J 55 U. of Pa. Law Rev. 518 (1907). Similarly Brown, J., in a dictum 
in French Rep. v. Vichy Co., 191 U. S. 427 (1903), held that, in the absence 
of actual fraudulent intent, an inhabitant of a place, the name of which has 
been previously used as a part of a trade-name and has as such acquired a 
secondary meaning, may use such geographical name in his own business 
conducted within those geographical limits. 

'Reddaway v. Banham, supra; Holeproof Hosiery Co. v. Wallack Bros., 
190 Fed. 606 (1911) ; Notasema Hosiery Co. v. Straus, 201 Fed. 99 (1912) ; 
Am. Waltham Watch Co. v. U. S. Watch Co., 173 Mass. 85 (1899) ; Richard 
v. Caton College, 92 N. W. Rep. 958 (Minn. 1903) ; Centaur Co. v. Link, 
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mate consumer," and not the middle man, is to be regarded as the 
purchasing public ; 10 and the class of persons who constitute the 
purchasers of the particular article must be taken into account. 11 
Furthermore, actual deception need not be shown ; 12 the liability of 
the ordinary purchaser of the goods to take the defendant's for 
the plaintiff's is sufficient. 13 And in applying the test the fact that 
the defendant's intent was bona fide or fraudulent is entirely imma- 
terial." Nor is it material that the purchasers who use the name 
in its secondary sense, do not in fact know the plaintiff's name ; 15 or 
that the defendant's goods are in reality superior to the plaintiff's ; 16 
or that the purchasers are indifferent whether they get the plaintiff's 
or the defendant's goods. 17 But before any question can properly 
arise, there must be competition. The conflicting trade-names must 
be applied to goods of the same class, although not necessarily of 
the same species. 18 Equity will not relieve against competition that 
is not unfair; on the contrary it will encourage legitimate trade 
rivalry. 19 In most instances the trade is greater in territorial exten- 
sion than the recognition of the trade-name's secondary meaning, 
and beyond the latter limits such tradesman has no ground for com- 
plaint. His trade-name, if used at all, must necessarily be used in 
its primary sense, and any competitor who can otherwise lawfully 
employ his trade-name, has as much right to do so as he himself 

62 N. J. Eq. 147 (1901) ; Busch v. Gross, 71 N. J. Eq. 508 (1905) ; Higgins v. 
Higgins, 144 N. Y. 462 (1895); Jurgens Co. v. Woodbury, 106 N. Y. Supp. 
571 (1907) ; Eastern Outfitting Co. v. Manheim, 59 Wash. 428 (1910). 

"Edge v. Nicolls, L. R. (1911) A. C. 693; Yale & Towne Mfg. Co. v. 
Alder, 154 Fed. 37 (1907) ; Forster Mfg. Co. v. Cutter-Tower Co., 211 Mass. 
219 (1911). 

11 Edge v. Nicolls, supra; Mellwood Distillery Co. v. Harper, 167 Fed. 389 
(1908) ; Legal Aid Soc. v. Co-operative Legal Aid Soc, 33 N. Y. Supp. 926 
(I903)- 

12 Notaseme Hosiery Co. v. Straus, supra; Reading Stove Works v. Howes, 
supra; Forster Mfg. Co. v. Cutter-Tower Co., supra; Parsons v. Gillespie 
(1898), A. C. 239, seems to require plaintiff to show the actual deception of 
the public. 

"Johnson v. Ewing, L. R. 7 A. C. 219 (1882); Dutton v. Cuffles, 117 
N. Y. 172 (1907). 

"North Cheshire Brew. Co. v. Manchester Brew. Co., L. R. (1899) A. C. 
83; Saxlehner v. Eisner & M. Co., 179 U. S. 19 (1900) ; Mantitowac Packing 
Co. v. Numser, 93 Fed. 196 (1899) ; Van Hoboken v. Mohrs, 112 Fed. 528 
(1901); Dymert v. Lewis, 144 Iowa, 509 (1909); N. W. Knitting Co. v. 
Garon, 112 Minn. 322 (1910) ; Portuondo Cigar Co. v. Cigar Co., 222 Pa. 116 
(1908). 

15 Birmingham Vinegar Co. v. Powell, L. R. (1897) A. C. 710; Edge v. 
Nicolls, supra. 

"Reading Stove Works v. Howes, supra. 

" Reading Stove Works v. Howes, supra. 

"Atlas Mfg. Co. v. Street, 204 Fed. 398 (1913); N. W. Knitting Co. v. 
Garon, supra; Richardson v. Richardson, 8 N. Y. Supp. 52 (1889). 

"Flagg Mfg. Co. v. Holway, 178 Mass. 83 (1901). 
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has. 20 In the absence of validity as a trade-mark and of a secondary 
meaning, a tradesman, as to his trade-name, has no rights which 
others are bound to respect or the courts to enforce. 21 

P. N. S. 



Legal Ethics — The following questions were recently answered 
by the New York County Lawyers' Association Committee on Legal 
Ethics : 

Question : 

Is it a breach of professional ethics for a lawyer — who knowingly permits 
it — to allow his client, whom he represents, to act as a "dummy" in a trans- 
action, i. e., the making of a loan on bond and mortgage; in other words, when 
the application for the loan is made, the property to be mortgaged stands in 
the name of A & B, and, when the loan is closed, the mortgage is given to C — 
to whom, in the meantime, the property was transferred — and two days after 
the recording of the mortgage the property is transferred by C to A & B 
(the former owners), who thereby escape liability, although the loan was in 
fact made to A & B, and presumably, C, was financially irresponsible? 

Answer : 

In the opinion of the Committee : As the question does not import that 
there is any deception or misrepresentation or any imposition upon any one, 
or that the contract is in any way unlawful, and parties are at liberty to 
make lawful contracts upon such terms and with such persons and upon such 
security as may be agreed, the Committee is of the opinion that the question 
disclosed no breach of any lawyer's duty ; the lawyer should, however, explain 
to his client, "the dummy," the liability which he incurs. 



Question 

Do you de 
business in 
his profession. 



Do you deem it improper professional conduct for a lawyer to advertise 
for business in the following form? You will note that he does not mention 



"Avoid Litigation. 
"I act as adviser, arbitrator, adjudicator and special confidential 
agent to diplomatically adjust all difficulties and disputes for indi- 
viduals, corporations or heirs. Bond given when matters of trust are 

placed with me. Bank references 

Appointment by 'phone : 



Answer : 

In the opinion of the Committee, the advertisement referred to is im- 
proper, notwithstanding its opening words "Avoid litigation." 

20 Investor Pub. Co. v. Dobison, 82 Fed. 56 (1897) ; Hainque v. Cyclops 
Iron Works, 136 Cal. 3S1 (1902) ; Cohen v. Nagle, 190 Mass. 4 (1906) ; 
Miskell v. Prokop, 56 Neb. 628 ( 1899) ; Ball v. Broadway Bazaar, 121 N. Y. 
App. 546 (1907) ; Bingham School v. Gray, 122 N. C. 699, 707 (1898). 

25 Cellular Clothing Co. v. Maxton (1899) A. C. 326, 342; Carroll v. 
Mcllvaine, 183 Fed. 22 (1910) ; Sartor v. Schaden, 125 Iowa, 696 (1904) ; 
Corwin v. Daly, 7 Brew. (N. Y.) 222, 235 (i860) ; Eastern Outfitting Co. v. 
Manheim, supra. 



